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LESSONS LEARNED—THE INSPECTOR
GENERAL’S REPORT ON THE 9/11 DETAINEES

WEDNESDAY, JUNE 25, 2003

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:05 a.m., in Room
SD-226, Dirksen Senate Office Building, Hon. Orrin G. Hatch,
Chairman of the Committee, presiding.

Present: Senators Hatch, Specter, Chambliss, Leahy, Feinstein,
Feingold and Schumer.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S.
SENATOR FROM THE STATE OF UTAH

Chairman HATCH. Good morning. I want to welcome everyone to
this hearing, especially our distinguished witnesses.

As we continue to strive as a Nation to combat the grave ter-
rorist threat we face, it is more important than ever that we exer-
cise vigilant but responsible oversight with respect to our law en-
forcement agencies. We need to do all in our power to ensure that
these agencies are able to investigate, detect and prevent terrorist
attacks on our country without threatening or undermining our
country’s cherished freedoms, and I am committed to this process.
In fact, this is one of several oversight hearings I intend to hold
in the coming weeks. As I have announced, FBI Director Mueller
will appear before us on July 23rd, and I am working to arrange
a hearing with Asa Hutchinson, Under Secretary for Border and
Transportation Security at DHS. Later this year I will hold a gen-
eral oversight hearing with the Attorney General himself.

The subject of today’s oversight hearing is the Department of
Justice Office of Inspector General’s Report on the September 11th
detainees. It is apparent from the IG’s report that in response to
the September 11th attacks, well-meaning law enforcement offi-
cials, working around the clock under great stress and amid very
difficult conditions, made some mistakes. There are valuable les-
sons to be learned from the report.

My intention here today is to conduct a forward-looking hearing.
We need to examine mistakes that were made with respect to the
9/11 detainees with an eye toward ensuring that the problems do
not arise in the future should we ever face a similar catastrophic
emergency. To this end we will hear from the component parts of
the Department of Justice, the Bureau of Prisons and the Federal
Bureau of Investigation. I had hoped to have a witness here from
the Border and Transportation Security Division of the Department
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of Homeland Security, but was prevented from doing so because of
scheduling conflicts. So we will do that later. However, as I men-
tioned, we expect to hear from Under Secretary Hutchinson in the
next several weeks. I am hopeful that the witnesses here today will
offer us, based on their firsthand experiences during the 9/11 inves-
tigation, the knowledgeable perspectives that we need to begin our
critical assessment of the IG’s report and recommendations.

I want to express my deep appreciation to Inspector General Fine
and his staff, who have worked so hard to prepare the comprehen-
sive report that is before us. The report contains a number of crit-
ical findings and recommendations which we must examine care-
fully to ensure that we will be better prepared if we as a Nation
face another devastating attack on our soil.

As we consider these criticisms with 20/20 hindsight nearly 2
years after the 9/11 attacks, it is important to recognize the monu-
mental challenges our country, the Government, and in particular
the Justice Department faced n the immediate aftermath of the
September 11 attacks.

In the days following the attacks our country did not know
whether or not we faced additional even more devastating attacks.
It was not clear how imminent any such attack might be, how ex-
tensive the Al-Qaeda network in the United States was, or whether
those individuals who had contact with the 9/11 hijackers were co-
conspirators or unwitting accomplices. The Government’s response
was one that I believe was correct: aggressive oversight and inves-
tigation and enforcement efforts against all persons who surfaced
in the thousands and thousands of leads generated from the 9/11
investigation.

It is also important to acknowledge that the 762 detainees who
are the subject of the IG’s report, were illegal aliens who had no
right to be in this country. They were individuals who had violated
our Nation’s immigration laws, and they were individuals who
well-intentioned law enforcement agents believed at the time may
have had ties to or knowledge of terrorism or terrorists.

But let me be clear: neither the fact that the Department was
operating under unprecedented trying conditions, nor the fact that
9/11 detainees were in our country illegally, justifies entirely the
way in which some of the detainees were treated.

The IG report highlights a number of significant problems, many
of which related to the Department’s “hold until cleared” policy. I
believe that the Department’s decision to detain illegal aliens who
were suspected of having ties to or knowledge of terrorism or ter-
rorists, until they were investigated thoroughly, was fully justified
by the emergency at hand. The stakes were simply too high to pro-
ceed any other way. There are, however, countless examples of ille-
gal aliens being released on bond to the streets of the United
States or returned to their country of origin only to commit future
serious crimes against innocent Americans.

So while I do not take issue with or second guess the policy, I
do question the manner in which it was implemented. As the IG
report makes clear in implementing the “hold until cleared” policy,
officials failed to take adequate steps to distinguish promptly be-
tween aliens who were legitimate subjects of the 9/11 investigation
and those who were encountered coincidentally as a result of the
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9/11-generated leads. And because the clearance process was
plagued by administrative logjams and paperwork overload, a num-
ber of detainees who turned out to have no links to terrorism were
held longer than they should have been.

Perhaps the clearest message in the IG report is that the compo-
nent parts of the Department of Justice and Main Justice did not
effectively and efficiently communicate and share information with
one another. Logjams were not identified in a timely fashion. Other
pressing concerns and legal issues were not promptly raised to the
highest levels within Main Justice.

The IG report also illustrates that the problems caused by the
classification of detainees and the inefficient clearance process were
magnified by the conditions in which some of the detainees were
actually confined. Aliens classified as high-interest detainees, who
were housed at the Metropolitan Detention Center, the MDC, in
Brooklyn, were subjected to highly restrictive confinement policies
for long periods of time.

But without a doubt, the most disturbing aspect of the IG report
relates to the allegations of abuse and mistreatment of several de-
tainees who were housed in the MDC. Let me state this unequivo-
cally: abuse of inmates, no matter what the actual or potential
charges, is wrong. It cannot be tolerated. And should any of the al-
legations in the IG’s report be sufficiently corroborated, the respon-
i%ible parties should be prosecuted to the fullest extent under the
aw.

Inspector General Fine, I am pleased to hear that you are con-
tinuing to investigate these matters, and I personally implore you
to do so vigorously.

Although our Nation remains a target of terrorists we now have
the ability and the resources some 20 months after 9/11 to assess
our performance and to institute needed reforms. The time has
come.

As noted in the IG report, the Departments of Justice and Home-
land Security need to develop a crisis management plan that clear-
ly identifies their respective duties should another national emer-
gency occur.

Now, specific standards should be adopted that will improve the
ability of our law and of our law enforcement officials, and of
course, of our immigration and intelligence agencies to classify sub-
jects of terrorism investigations appropriately, and to process and
complete clearance investigations expeditiously; and most certainly,
corrective action should be taken to ensure that all detainees are
treated with appropriate respect and restraint.

I was pleased to learn several weeks ago that the Justice Depart-
ment has instituted, or is in the process of instituting such reforms.
I strongly urge you to continue these efforts. With commitment and
dedication, I am confident that the Department of Justice and its
component parts, as well as the Department of Homeland Security,
can eliminated the likelihood that the problems highlighted in the
IG report will occur in the future.

So we are happy to welcome the witnesses that we have here
today to testify to us, and we will hold additional hearings in this
area, and we look forward to hearing all of our witnesses who are
experts here today.
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[The prepared statement of Chairman Hatch appears as a sub-
mission for the record.]

Senator Leahy, we will turn to you.

Senator LEAHY. Thank you, Mr. Chairman..

Chairman HATCH. Then we will turn to the witness.

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR
FROM THE STATE OF VERMONT

Senator LEAHY. On June 2nd the Office of Inspector General re-
leased, I might say, Mr. Fine, a long and anxiously awaited report.
This report criticized the conduct of the Department of Justice to-
ward those aliens who were arrested in connection with the inves-
tigation into the September 11 attacks. I want to thank Glenn Fine
and his superb staff at the Office of Inspector General for doing
their job. They noted where we have gone wrong, but more than
that, they also noted where we can improve. I know they could not
conduct a truly comprehensive national review of every case or
every setting, but what they did review is important.

I think it is unfortunate we do not have the Attorney General or
other senior witnesses from Main Justice and the FBI, or even out-
side experts who could shed light on the Department’s performance
at this hearing. Their absence calls into question the hearing’s
value. I understand that these people will be testifying on a whole
host of things later on. It would be good to have them here to tes-
tify on this one thing, and it is particulary disappointing that the
Attorney General is not here for this hearing. Last Monday the
Legal Times published a column by Stuart Taylor, Jr. It was enti-
tled, “Why Won’t He Apologize?” In it, Mr. Taylor, who criticized
civil libertarians and defended many of the Department’s policies,
then added, Mr. Ashcroft “does owe apologies to several hundred
people for holding them far longer than necessary. He also owes
apologies to at least 84 people for the unduly harsh conditions at
the Metropolitan Detention Center. And he owes apologies to all (or
almost all) 762 detainees for his implication...that they deserved to
be treated like terrorists.”

The Attorney General has declined similar requests for an apol-
ogy even from somebody who has been strongly supportive of a lot
of his actions, so I assume he would not agree that an apology is
necessary. I wish he was here today to explain why he has not fol-
lowed that call for an apology.

I know he is a busy man. There are other busy people in the
Cabinet. Secretary of Defense Rumsfeld and Secretary of State
Powell are also busy. A June 9 article in Roll Call reported that
while Secretary Rumsfeld has testified before the committees that
authorize the Defense Department 10 times since 2002, and ap-
pears nearly weekly for briefings for members, and Secretary Pow-
ell has appeared before the State Department’s authorizing com-
mittees 8 times during that span, the Attorney General has ap-
peared before the House and Senate Judiciary Committees only 3
times. In fact, in his most recent appearance, he did not even ap-
pear by himself, but with FBI Director Mueller and Homeland Se-
curity Secretary Ridge, and we were told that the time for each
witness had to be limited.
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We also requested that Deputy Attorney General Larry Thomp-
son, whose office is mentioned in the OIG report, and FBI Director
Mueller testify at this hearing. I regret they were not invited. I un-
derstand that Mr. Thompson is at a Ninth Circuit meeting in Ha-
waii, but I also feel that it would help if these people were here
directly, on just this issue, not on the whole host of other issues
that they have not been available to testify to.

I do welcome the witnesses who are here today, and I say to In-
spector General Fine, you and your office handled a difficult assign-
ment. I think your report carefully balances the pressures that the
Department of Justice faced along with its obligations as the Na-
tion’s preeminent law enforcement agency. It took courage to
produce a report that offers substantive criticisms of the Depart-
ment’s response to the September 11 attacks, and General Fine, I
admire you for doing this.

As the report clearly states and as all of us readily acknowledge,
the Justice Department and the Government as a whole were
under tremendous stress in the wake of the September 11 attacks.
The report, however, also makes clear that the Department com-
mitted a series of errors that could have been prevented or mini-
mized. I understand that DOJ and the Department of Homeland
Security, which now has primary responsibility for immigration,
have agreed to implement a number of the OIG’s recommendations.
That is good news. This hearing should be part of a larger over-
sight mission for the Committee, as we monitor how and whether
those changes take place, and whether they solve the problems
raised in the OIG report. In addition, I would renew my call for a
hearing with FBI Director Mueller on FISA issues.

I would also like, Mr. Chairman, to have the Committee consider
the Leahy-Grassley-Specter Domestic Surveillance Oversight Act.
This is bipartisan a piece of legislation as we might imagine.

I have a longer statement regarding the OIG report, and, Mr.
Chairman, I ask consent that the statement be made part of the
record.

Chairman HATCH. Without objection we will place it in the
record.

[The prepared statement of Senator Leahy appears as a submis-
sion for the record.]

Senator LEAHY. Let me close by saying the OIG has performed
a valuable service in producing this report. I was dismayed by the
defensiveness of the Justice Department’s initial reaction to the re-
port, which suggested that Department officials somehow read the
report as a vindication. These findings are not a vindication. They
are a portrait of mistakes and policy misjudgments made in a dif-
ficult time. I am pleased that both DOJ and DHS have since recog-
nized the wisdom of the Inspector’s conclusions and recommenda-
tions. We all know how difficult a time it was, but remember, we
are constantly telling the rest of the world about the standards
they should hold themselves to, and the example they should follow
from the United States. We should do more than just exhort. We
should prove that we follow that example ourselves.

Thank you, Mr. Chairman.

Chairman HATCH. Thank you, Senator.
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Mr. Fine, we are happy to have you with us. We will take your
statement at this time.

STATEMENT OF HON. GLENN A. FINE, INSPECTOR GENERAL,
DEPARTMENT OF JUSTICE, WASHINGTON, D.C.

Mr. FINE. Mr. Chairman, Senator Leahy, and members of the
Committee on the Judiciary, thank you for inviting me to testify
about our report, which examines the treatment of aliens held on
immigration charges in connection with the investigation of the
September 11 terrorist attacks.

Our review was initiated pursuant to our responsibilities under
the Inspector General Act as well as the PATRIOT Act, which spe-
cifically directs us to review claims of civil rights and civil liberties
violations by Department of Justice employees and to inform Con-
gress about the results of our review.

In my testimony today I will briefly summarize the findings and
recommendations from our full 198-page report. Before doing that,
I would first like to discuss the context of our review.

In response to the September 11 terrorist attacks, the Depart-
ment of Justice and the FBI initiated a massive investigation
called PENTTBOM to identify terrorists who committed the at-
tacks, or knew about or aided their efforts, and to prevent any fol-
low-up attacks. The FBI devoted enormous resources to this task,
and the amount of information that it received was staggering. As
the report points out, the FBI and the Department were faced with
unprecedented challenges in the investigation, including the chaos
caused by the attacks. The FBI in New York, for example, was
forced to evacuate its offices and set up command posts in a park-
ing garage and other sites. Department employees worked tire-
lessly and with extraordinary dedication over an extended period of
time to meet these challenges and the ongoing threat of terrorism.
Our findings should not diminish in any way the contributions De-
partment employees made and continue to make to ensure the safe-
ty of this country.

With respect to our review, we determined that 762 aliens were
detained on immigration charges in connection with the terrorism
investigation in the first 11 months after the attacks. These aliens
had violated immigration law either by entering the country ille-
gally, overstaying their visas, or committing some other immigra-
tion violation.

Our review focuses on the detainees held at the Passaic County
Jail in New Jersey, a county facility under contract to the INS, and
at the Metropolitan Detention Center in Brooklyn, the MDC, which
is a Federal facility operated by the Bureau of Prisons. We chose
these two facilities because they held the majority of September 11
detainees, 84 in the MDC and 400 in Passaic. The two facilities
were also the focus of many complaints about detainee mistreat-
ment.

Let me now turn to the findings of our report. Although we rec-
ognize the difficulties and challenges that confronted the Depart-
ment in responding to the terrorist attacks, we did find significant
problems in the way the Department handled the September 11 de-
tainees. Many detainees did not receive timely notice of the charges
against them. Many did not get their charging documents for
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weeks and some for more than a month after being arrested. These
delays affected the detainees in several ways, from their ability to
understand why they were being held, to their ability to obtain
legal counsel and request a bond hearing.

In its investigation the FBI pursued thousands of leads, ranging
from information obtained from a search of the hijackers’ cars, to
anonymous tips called in by people who were suspicious of Arab
and Muslim neighbors who kept odd schedules. Outside the New
York City area the FBI attempted to screen out, or vet, cases in
which illegal aliens were encountered only coincidentally to a lead
and showed no indication of any connection to terrorism.

However, this vetting process was not used in New York. Rather,
the FBI in New York made little attempt to distinguish between
aliens actually suspected of having a connection to the September
11th attacks or terrorism, and those aliens, who while guilty of vio-
lating Federal immigration law, had no connection to terrorism,
but simply were encountered coincidentally to a PENTTBOM lead.
For example, if an agent searching for a particular person on a
PENTTBOM lead arrived at a location and found other individuals
who were in violation of their immigration status, these individuals
were arrested and considered to be September 11th detainees.

The Department instituted a “hold until cleared” policy for these
detainees. Although not communicated in writing, the policy was
clearly understood and applied throughout the Department. The
policy was based on the belief that the clearance process would pro-
ceed quickly and would take only a few days or a few weeks to
clear aliens arrested on PENTTBOM leads. That belief was inac-
curate. The FBI cleared less than 3 percent of the 762 detainees
within 3 weeks of their arrest. The average length of time from ar-
rest of a detainee to clearance by the FBI was 80 days.

As we note in the report, in contrast to this untimely clearance
process, the FBI did a much better job handling clearances for a
“Watch List” that was sent to airlines. The FBI created guidelines
for who should be placed on the Watch List, and it worked dili-
gently to remove people from the list who had no connection to ter-
rorism. The FBI’s efficient handling of this Watch List contrasts
markedly with its handling of the clearance process for September
11 detainees.

With regard to the detainees’ conditions of confinement, our re-
view raised serious concerns about the treatment of the detainees
housed at the MDC. The MDC held September 11 detainees under
extremely restrictive conditions, including lockdown for 23 hours a
day. The MDC also designated the detainees as witness security in-
mates in an effort to restrict access to information about them.
This designation hindered efforts by detainees’ attorneys, families,
and even law enforcement officials, to determine where the detain-
ees were being held. As a result of this designation, MDC staff fre-
quently and mistakenly told people who inquired about specific
September 11 detainees that they were not held at the facility,
when in fact they were there.

The MDC’s policies on telephone access for detainees prevented
some from obtaining legal counsel in a timely manner. The MDC
permitted detainees only one legal call per week. In addition, legal
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calls that resulted in a busy signal or calls answered by voice mail
counted as the one legal call for that week.

Other conditions of confinement for MDC detainees were unduly
harsh, such as subjecting them to having two light illuminated in
their cells 24 hours a day.

With regard to allegations of abuse, we concluded that the evi-
dence indicates a pattern of physical and verbal abuse by some cor-
rectional officers at the MDC against some September 11 detain-
ees. This abuse consisted of actions such as slamming some detain-
ees into walls, dragging them by their arms, stepping on the chain
between their ankle cuffs, twisting their arms, wrists and fingers,
and making slurs or threats such as, “You will feel pain” and
“you’re going to die here.” Although these allegations have been de-
clined for criminal prosecution, the OIG is continuing to pursue ad-
ministrative investigations of them.

In contrast to the MDC, our review found that the September 11
detainees at Passaic had much different and significantly less
harsh conditions of confinement. Passaic detainees were housed in
the general population and treated like regular INS detainees. Al-
though we received some allegations of physical and verbal abuse,
we did not find the evidence indicated a pattern of such abuse at
Passaic.

We believe that chaotic circumstances and uncertainty regarding
the detainees’ role in the attacks explained many of the problems
we found in our review, but they do not explain or justify all of
them. We therefore offered 21 recommendations to address the
issues in our review.

Among our recommendations are:

The Department and the FBI should develop clearer and more
objective criteria to guide their detainee classification decisions.

Immigration officials should enter into an agreement with the
Department and the FBI to formalize policies, responsibilities and
procedures for managing a national emergency that involves immi-
gration detainees.

Immigration authorities should document when charging deter-
minations are made. Further, they should define what constitutes
extraordinary circumstances and the reasonable period of time
when circumstances prevent the charging determination from being
made within 48 hours.

Other recommendations concern issues such as requiring a more
particularized assessment before placing detainees in such restric-
tive conditions of confinement, and better oversight over their con-
ditions of confinement.

We have asked for written responses to our recommendations
within 30 days. We are pleased that the Department and its com-
ponents are reviewing our recommendations carefully and are con-
sidering implementing many of them.

Finally, I believe it is important to point out that the Depart-
ment fully cooperated with our review. In addition, the fact that it
permitted our full report to be released publicly is a credit to the
Department. It is also a strength of the system established by the
Inspector General Act, which allows internal evaluations of sen-
sitive Government actions by an independent entity. Although var-
ious people have interpreted our report differently, in the report we
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attempted to describe in detail the treatment of the September 11
detainees, to lay out the facts underlying the policies that were im-
plemented, and to provide the basis for the recommendations we
made. I believe the report can have a positive impact by detailing
these facts and making recommendations for improvement.

That concludes my prepared statement and I would be pleased
to answer any questions.

[The prepared statement of Mr. Fine appears as a submission for
the record.]

Chairman HATcH. Thank you very much for your statement.

One of the primary criticisms in your report is that the—we will
have 7-minute rounds, and I will interrupt at the end of 7 minutes
in each case, so that we can all have an opportunity.

But one of the primary criticisms in your report is that the FBI
did not give the detainee clearance process sufficient priority fol-
lowing 9/11. You indicate that the FBI failed to provide adequate
field office and headquarter staff to clear, coordinate and monitor
the clearance process, and I understand that the FBI had approxi-
mately 7,000 employees working on the September 11th investiga-
tion, many of whom had been transferred from their other duties.
And as you report, the Bureau received and pursued hundreds of
thousands of 9/11 investigative leads following the 9/11 incident,
and I understand nearly 80,000 in the first week alone.

Now, since 9/11 we in Congress have given the FBI additional
funding and personnel to fight the war on terrorism, but do you be-
lieve at the time of the attacks that the FBI had adequate re-
sources to clear the detainees promptly and thoroughly, and that
they could promptly and thoroughly pursue the critical leads that
were generated as a result of the PENTTBOM investigation? And
if so, do you believe that there were other tasks to which the FBI
gave too much priority during the weeks following 9/11?

Mr. FINE. Senator Hatch, I do believe that the FBI had re-
sources, had they made it a priority. I do note that they devoted
enormous resources to the task, but the FBI is a large organiza-
tion. It has approximately 28,000 employees, about 11,000 agents,
and I believe that there was nothing that should have had a higher
priority than the terrorism investigation at the time. I believe that
had they allocated, as a management priority, additional resources
to the task, it could have been done.

I also note that there were joint terrorism task forces and other
Federal law enforcement agencies and agents with clearances who
could have been used to help in the clearance process, had the FBI
chose to do so.

I also note that there are several problems with detaining an
alien and then moving on to the next lead without adequately in-
vestigating whether that alien had a connection to terrorism. One,
it let the detainees languish without a clearance investigation
being conducted. But second, if these aliens were of interest to the
terrorism investigation and potentially had information, they
should have been investigated as an investigative priority. It made
sense to do that for the FBI, rather than to move on to the next
one without adequately investigating this one.

I also note part of the problem was that they had requested
checks, for example CIA clearance checks, and got the checks back,
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but took months to even look at the checks. So I do believe that
there were resources that could have been devoted to it and not to
take them off necessarily other high priority matters, but some of
the other matters that the FBI traditionally handles, and could
have been devoted to this task had the FBI done so.

Chairman HATCH. The second part of that question is do you
think we need to give them more resources?

Mr. FINE. Well, on an overall level, I think the FBI has enor-
mously difficult and diverse responsibilities, and more resources
could help them with their very, very important mission.

Chairman HATCH. As you mentioned in your testimony, your re-
port focuses on those aliens who were detained by the INS for vio-
lations of immigration law, not those detained pursuant to material
witness warrants, criminal complaints or those classified as enemy
combatants. This is an important point to make: all of the 762 de-
tainees you examined were foreign nationals who had violated U.S.
immigration laws. Now, in a report issued earlier this year, you
found that the illegal immigrants who are not detained, frequently
flee and evade deportation. Now, I believe you determined that ap-
proximately 87 percent fail to honor deportation orders and slip
back into our society. Now, given this astonishing statistic, I as-
sume you do not take issue with the Department’s decision to first
verify that September 11 detainees did not have ties to terrorists
before releasing them or deporting them. Am I right on that or am
I wrong on that?

Mr. FINE. No, you are right. I do think it makes sense to look
and see whether the detainee had any suspected ties to terrorism,
and if they did, to investigate that. I think part of the problem was,
particularly in the New York City area, they did not make that de-
termination, and anybody who was picked up, even coincidental to
a PENTTBOM lead, and had no indication of a connection to ter-
rorism, was considered a September 11 detainee. And then they
were not adequately investigated in a timely fashion.

Chairman HATCH. That was the problem. Your report also criti-
cizes the way in which the FBI classified September 11 detainees
and recommends that it develop a basic protocol to guide its classi-
fication decision in future terrorism investigations that involve
mass arrests of illegal aliens. Have you given any thought to the
specific criteria that should be included in such a protocol?

Mr. FINE. Well, I do not know whether we have this specific
checklist that should be done, but I do note that the FBI has done
that in other contexts, and it makes sense to do it so that people
are treated uniformly so that it is not one situation in one area and
another situation in another. For example, as I pointed out, in the
Watch List that they created, they did create screening characteris-
tics and characteristics that should be used to determine whether
someone should be put on the Watch List as well. I think that
makes sense, to create objective and uniform criteria for use by FBI
employees so that one does not act in one way and another acts in
another way.

Chairman HATCH. With the exception of evidence suggesting that
certain correctional officers in the Brooklyn Metropolitan Detention
Center verbally and physically abused some of the detainees, which
we all find deeply troubling, am I correct that you did not find any
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evidence that officials in the Department of Justice or any of its
components intentionally violated the legal rights of any of the 9/
11 detainees.

Mr. FINE. No, we did not state or we did not find that anyone
intentionally violated the law or the legal rights of detainees. We
did find—and we point out—that there was some concern and some
dispute within the Department about the legality of holding detain-
ees for more than 90 days beyond the removal period. The Office
of Legal Counsel subsequently opined that that was permissible. I
note that that is still an ongoing legal issue in the courts. We also
did note that the detainees who had reached the 90-day period
were entitled to a custody review to determine whether their con-
tinued detention was warranted, and the INS did not conduct such
custody reviews. We also note the abuse that you have referred to,
but we did not find that there was intentional misconduct or an in-
tentional violation of civil rights.

Chairman HATcH. I would like you to give us any other further
help you can give us up here as to what we might be able to do
to assist the FBI to do a better job the next time around if we hap-
pen to have another incident like this or any other similar type in-
cident. So we would love to have your best advice on these matters.

Mr. FINE. I think one issue is the resource issues, and I do think
the FBI could use additional resources given the many tasks they
face. I believe that this hearing is a good thing, that it helps to look
at the examples of what happened and try and make recommenda-
tions and provide impetus for improvement. So I think that the
Congressional oversight and Congressional concern that is being
conducted is a positive thing and can help improve the situation
should it happen again.

Chairman HATcH. Well, thank you. We sure appreciate your tes-
timony and your willingness to be here today.

We will turn to Senator Leahy. My time is up.

Senator LEAHY. Thank you, Mr. Chairman. I would submit for
the record an article by David Cole that is in the Washington Post,
and I would urge people to look especially at his reference to the
Palmer raids and what happened after those. I also submit for the
record the artcle by Stuart Taylor that I mentioned earlier.

Chairman HATCcH. Without objection, they will go into the record.

Senator LEAHY. I note, General Fine, your reference of 11,000
FBI agents. I think the best way to help them is to resist the temp-
tation here in the Congress to federalize more and more crimes. We
should not federalize crimes that could very easily be handled by
the local sheriffs departments and State police and local police. By
allowing States to handle them, which they can do just as well if
not better, we could reduce the demands on FBI resources so that
the FBI can do the things that they are uniquely equipped to do,
and in fact are the best in the world at doing. But that is probably
for another hearing, although I wish at some point we could go
through the State laws that we have federalized—and I have prob-
ably been guilty of voting for some myself, and find some way to
look at which ones we could take out of the list in order to let the
FBI do their real work.

Your report is dated April 2003. It was not transmitted to Con-
gress until June 2nd. One, would you tell us why it took 2 months
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to get here, whether the text of the report changed in any way dur-
ing that period, and if so, what those changes were? Secondly,
when did you originally complete your report and submit it for
comment to Department officials; how long did that comment pe-
riod last, and how does that compare to the average comment pe-
riod for one of your reports?

Mr. FINE. We originally completed a draft of the report in March,
and consistent with the way we treat these reports, we provided it
to the Department and its components for assessment and com-
ment, and to let us know if there is anything that is factually inac-
curate in that report. We received some comments, made some
minor adjustments for accuracy, and we finished our report, as you
pointed out, on April 29th. We then submitted it to the Department
for its review and for its determination of whether they believe
there was anything too sensitive in that report to be released pub-
licly. There were a number of components that were involved with
this review—the FBI, the BOP, others in the Department—and at
the end of the review period, they did ask us to take out a very
few phrases and words that we blacked out in the report because
they specifically identified individuals or countries, and the FBI
considered them law enforcement sensitive.

The report was not changed between April 29th and the time it
was released. And as I stated in my statement, I believe it is to
the credit of the Department that they allowed the full report and
they did not invoke the Inspector General Act to block the release
of the report from the time we submitted it to them on April 29th.

Senator LEAHY. I understand the need to block out particular
names, and all of us on here are used to handling classified mate-
rials where names are blacked out in the public record and only
viewable in a classified section, but I am assuming by your answer
that none of your conclusions were changed.

Mr. FINE. None of our conclusions were changed.

Senator LEAHY. This comment period, how did that compare with
the comment period you normally have in such reports?

Mr. FINE. It was slightly longer, the comment period, but I think
the issues here were very sensitive. We do give our reports—and
sometimes they take longer than others depending on the length of
the report or the issues involved. I note that we have completed a
draft of the Hanssen report, for example, and it is undergoing a
comment period by the FBI as well. That is taking slightly longer
than normal because of the length of the report and the issues in-
volved.

Senator LEAHY. Am I correct in understanding your testimony to
be that they did not make changes in your report, they may have
blacked out some names, but did not make changes, or seek
changes in your report?

Mr. FINE. They did not make any changes in the report. They
had some concerns about issues and impact on ongoing litigation.
We did not change the report from April 29th to the time it was
released. And we were the ones who actually blacked it out eventu-
ally. It was our report and we put in the black out marks that you
see in the report.

Senator LEAHY. Your report makes a number of recommenda-
tions, and according to an article in the New York Times, June
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13th, Department officials plan to implement 12 out of your 21 rec-
ommendations and consider an additional 9 for implementation. Do
you evaluate their compliance in that regard?

Mr. FINE. Well, we have not received the official response from
them as to which they are going to implement and which they are
not. We have asked them for a response in writing. We have asked
for that response—I think July 11th is when we have asked for the
response. And when we get that response, yes, we will evaluate the
response and whether we think it is a sufficient response to the
recommendations we have made.

Senator LEAHY. One thing that concerns me and a lot of people
in this country is the situation of the so-called Evansville 8. These
are a group of Egyptian men living in Evansville, Indiana. I have
been in touch with the Attorney General about this. They were
among the individuals held as material witnesses in maximum se-
curity jails. They were never charged with a crime following the
September 11 attacks. The FBI in fact eventually publicly acknowl-
edged that each of the men had been wrongly accused and had suf-
fered severe repercussions. The small community the Evansville 8
came from shunned them, despite our understanding that the con-
stitution means innocent until proven guilty. In this case, even
when declared innocent, many of the community considered them
guilty. A lot of members of Congress have voiced a concern that the
Material Witness Statute, as currently drafted, invites such abuse.
But efforts to clarify or reform that statute have met with disin-
terest in the administration. Efforts to oversee the basic use of the
statute have been stonewalled. At least one Federal judge has
ruled the Department is improperly using the statute. Another has
ruled the Department is erroneously keeping secret basic informa-
tion about the scope of the statute.

I copied you on a letter I wrote to the Attorney General to keep
you informed of the situation, in light of the fact that your recent
report on 9/11 detainees did not include a review of those who were
detained under the Material Witness Statute. Do you plan to inves-
tigate the treatment of this specific class of detainees, that is, the
material witness detainees?

Mr. FINE. We have not opened that kind of a review on material
witnesses or on the actions of the Department in conducting the
criminal investigations. I note that many of them are ongoing and
to some extent we do not want to interfere with the ongoing crimi-
nal investigations.

I also note that many of these are subject to oversight by courts
and we try not to interfere with the courts’ processes. So in light
of that we have not opened a review of material witnesses.

Senator LEAHY. What about something like the Evansville 8, be-
cause that is not an ongoing court matter? It is not over for the
8. I mean their lives, particulary their economic prospects, have
been ruined. Their standing in the community has been ruined.
Their families are being shunned. Mistakes were obviously made.
Is that going to be the subject of an investigation?

Mr. FINE. Well, we will certainly consider that in light of your
comments and concern, but as of now, we have not opened such an
investigation.
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Senator LEAHY. Mr. Chairman, I will submit my other questions
for the record.

Chairman HATcH. Thank you, Senator.

We will turn to Senator Chambliss at this point.

Senator CHAMBLISS. Thank you, Mr. Chairman.

Mr. Fine, certainly your obligation here was to do the oversight
necessary to determine how the FBI and INS and other agencies
acted in a very difficult time in the history of our country, and it
was not a very enviable position that you were placed in. But, by
the same token, it was not a very good position for our law enforce-
ment officials to be in also, with us being attacked for the first time
on domestic soil.

With respect to the information you gathered on the treatment
of the prisoners, I am bothered by that, as I think everybody
should be and is. Where did you get that information? Where did
it come from?

Mr. FINE. We got it from a number of sources, some of them from
the detainees themselves; some of them from the attorneys; some
of them from the Bureau of Prisons, who had received complaints;
some of them from public documents. So we received them from a
number of different sources.

Senator CHAMBLISS. How about from the prisons guards and the
prison personnel? Did any of the information come from them?

Mr. FINE. The initial allegations did not, but we have spoken to
the prison guards and the prison personnel.

Senator CHAMBLISS. Do they agree that that took place?

Mr. FINE. The officers who were the subjects of the inquiry de-
nied it, as we point out in the report. There are at least some that
have confirmed it, but the subjects have denied it.

Senator CHAMBLISS. I notice that the complaints of prisoner
treatment were primarily at the Brooklyn MDC Center. Did you
make any investigation as to whether or not the folks who were ac-
cused of this type of activity had any friends, relatives, family
members who were killed on September 117

Mr. FINE. I believe that some of them did, and they let us know
that.

Senator CHAMBLISS. So it was still a pretty emotional feeling on
the part of those folks with respect to anybody who might have
been involved.

Did you take into consideration the fact that there is a great like-
lihood that because of the actions of the FBI both here with respect
to these detainees and also with other work that they were doing,
the FBI has been pretty successful in having no further attacks
take place within the United States?

Mr. FINE. Yes, we have taken note of that. Everyone, I think, has
taken note of that. That is certainly a fact.

Senator CHAMBLISS. I notice you state in your report that you do
not criticize the “hold until cleared” policy for the FBI to help de-
termine any links between a detainee and terrorism activities. If
you support thorough FBI clearances of the September 11 detain-
ees, how can you criticize the Department for not distinguishing
which detainees were related to terrorism before the clearances
were complete?
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Mr. FINE. I think the problem that we found was that in other
parts of the country they made a determination: Is there any indi-
cation, is there any allegation, is there any evidence to indicate
that this person is connected to terrorism, knew anything about, or
was simply someone who was out of status who was confronted
pursuant, coincidentally, to a PENTTBOM lead?

In New York, that did not occur, and if they arrived at a place
and they were looking for somebody and found others who hap-
pened to be there, they detained them. But they also considered
them of interest to their investigation, and they did not make any
determination or discrimination as to this person we suspect of
having connections to terrorism.

They then considered them a September 11th detainee, and they
did not attempt to expeditiously clear them or find out if they had
any evidence to indicate that they did have information connected
to the attack. They moved on to the next lead without adequately
investigating that, and that actually concerned us, as I mentioned,
for two reasons: one, because the clearance process was unduly
slow; and, two, if they were of interest and if they really believe
that there was some indication that they had information con-
nected to the terrorism attack, it made sense to investigate that.

Senator CHAMBLISS. Was the clearance process conducted solely
by the FBI?

Mr. FINE. I think it mostly was by the FBI, although I do believe
that there was some Joint Terrorism Task Force members who also
participated. But it was mostly an FBI activity.

Senator CHAMBLISS. In my role as Chairman of the House Intel-
ligence Subcommittee on Terrorism and Homeland Security, we did
a thorough investigation of the intelligence community and the de-
ficiencies that allowed September 11 to happen. And one strong
criticism we had of the FBI, as well as other agencies, is the fact
that there was not a full and open sharing of information.

Now, if the problem with respect to clearances was being handled
by the FBI, my guess is most of the information that they had with
respect to each individual was information gathered by the FBI or
information that they reviewed that had previously been gathered.

Did you find that there was any sharing of information with the
FBI by other Federal agencies with respect to any individual de-
tainee? And did that have anything to do with the length of time
before these folks were cleared?

Mr. FINE. We did find that there were attempts to obtain infor-
mation from other agencies, particularly the CIA, where they asked
to get CIA checks. And initially we were told by the FBI that that
was part of the delay, that it took the CIA a while to get the checks
back.

But when we investigated, we found out that that was not the
problem, that the CIA was fairly timely in getting the checks back.
But it was the FBI who took an extremely long period of time in
many cases to even review the checks, that the checks had come
in and were not looked at and not reviewed.

So I do think that there were problems in the sharing of informa-
tion to some extent, but I believe it was a question of the FBI not
looking at it carefully and expeditiously enough.



16

Senator CHAMBLISS. What about the INS? What was their role
in sharing information with the FBI with respect to clearances?

Mr. FINE. I do not believe they had much of a role with respect
to clearances. When the FBI confronted an alien who was out of
status, the INS would be called in to make the arrest and decide
where the person would go, but based solely upon information from
the FBI. And the INS was seeking information from the FBI. It
was seeking information to be used in bond hearings. It was seek-
ing information for other purposes and had difficulty getting any
information from the FBI. Not in all cases, but in many cases.

Senator CHAMBLISS. Thank you, Mr. Chairman.

Chairman HATCH. Thank you, Senator.

Senator Feingold, you were next.

Senator FEINGOLD. There is no question that the investigation of
the September 11th attacks presented one of the greatest chal-
lenges to Federal law enforcement in American history. And I
think we can all agree that in countless ways, the men and women
of the Department of Justice performed admirably in the weeks
and months after the horrific attacks on our Nation. And for that,
I and the American people will be forever grateful.

That gratitude is not diminished by concern over abuses of power
that occurred. But it should also not diminish our determination to
understand what occurred and demand that the Department ad-
dress those abuses and assure that they never occur again.

I would like to commend and thank the Inspector General for his
fair and candid review of the Department’s conduct in the after-
math of September 11th. He has performed an invaluable service.
The Inspector General’s report is a powerful reminder to Congress
and the American people of the importance of independent internal
watchdogs in Federal agencies.

Mr. Chairman, a year and a half ago, when this Committee held
oversight hearings on the Department’s post-September 11th con-
duct, including a hearing I chaired, this Committee asked ques-
tions about many of the issues raised by the Inspector General’s re-
port. I must say that I certainly did not imagine that I would 1 day
be sitting here and hearing from one of the Department’s own offi-
cials criticizing the Department’s conduct.

I cannot emphasize enough the significance of the Inspector Gen-
eral’s report, and I again commend him for his work.

Before I get to my questions, Mr. Chairman, I also want to say,
in agreement with the ranking member, that I find it very trou-
bling that neither the Attorney General nor the Deputy Attorney
General are here to testify today. I know that Senator Leahy re-
quested that one of them appear. The absence of a high-level offi-
cial from Main Justice frustrates legitimate and meaningful over-
sight of the Department. This is unfortunate. Imagine, the Attor-
ney General or the Deputy Attorney General are not here to re-
spond to an Inspector General’s report about serious abuses within
the Justice Department.

There are inconsistencies between the abuses identified by the
Inspector General and the Department’s explanation of its conduct,
including statements by the Attorney General and other high-level
officials to this Committee in 2001 and by the Attorney General at
a House Judiciary Committee hearing earlier this month. It obvi-
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ously would have been useful to have the Attorney General or the
Deputy Attorney General before this Committee that we could seek
clarification of these issues from the Department’s leaders.

Mr. Chairman, in view of the Attorney General’s absence today,
I have sent him a letter asking him to respond to the questions I
would have asked him had he appeared before us today. Mr. Chair-
man, I ask unanimous consent that this letter be made part of the
record, and I ask the Attorney General to respond to these ques-
tions promptly.

Chairman HATCH. Without objection.

Senator FEINGOLD. Thank you, Mr. Chairman. With that, I will
turn to my first question.

Mr. Fine, in response to your report, the Department stated in
a press release “that the law was scrupulously followed.” Now, just
so we are clear, that is still an unresolved question, at least as far
as your office is concerned, because your review did not include an
analysis of the legality of the Department’s conduct. Isn’t that cor-
rect?

Mr. FINE. We did not take a position on certain aspects of the
Department’s conduct. We did not state, we did not find that things
were illegal, but there are certain issues that are involved with the
courts and that we did not take a position on.

Senator FEINGOLD. Your report did not conclude that the Depart-
ment’s conduct was legal, correct?

Mr. FINE. We did not state that in our report.

Senator FEINGOLD. According to the Department’s press release
and the Attorney General’s testimony before the House Judiciary
Committee earlier this month, the Department cites an Office of
Legal Counsel opinion purportedly providing a legal basis for its
continued detention of individuals who had been issued a final
order of removal. Yet that OLC opinion was issued just this year
in February. It had not been issued at the time the Department
was making these detention decisions during the fall of 2001 and
2002.

On the issue of access to counsel, your report found that senior
Department officials actively sought to undermine detainees’ com-
munications with counsel and consular or diplomatic officers as
well as their families. And, of course, your report presents dis-
turbing allegations of verbal and physical abuse of some detainees.

Given the abuses you chronicled in the report, do you agree with
the Department’s assertion that “the law was scrupulously fol-
lowed”? If not, how would you describe the Department’s conduct?

Mr. FINE. Well, I think the whole report has to be reviewed, and
we laid out in significant detail the issues and some of the concerns
that people had. I know even within the Department there were
some issues and concerns about some of the policies and the legal-
ity of the policies. We also pointed out, as you just mentioned, the
Office of Legal Counsel opinion, which did come well after the con-
duct at issue, and that was one of the criticisms that we had, that
it should have been considered, the legality of it, in a more careful
and timely way at the time that it was occurring.

We also note that there is ongoing litigation and court suits
about this. So I do think it is important to review the entire report,
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and we tried to lay out the facts and let people make their own
judgments about that.

Senator FEINGOLD. Thank you.

Mr. Fine, as a follow-up to a question from Senator Hatch about
whether DOJ officials intentionally physically or verbally abused
detainees, did you find that DOJ officials or its component employ-
ees were aware or had knowledge that some detainees were experi-
encing verbal or physical abuse?

Mr. FINE. We did not find that. I think there is one instance in
the report where we mention that there was an allegation of abuse
that was brought to the Department, and the Department asked to
look at it—to look into that.

What we state in the report is that the physical and verbal
abuse, we did not have evidence that it was condoned or encour-
aged by anyone higher up than the correctional officers who en-
gaged in it.

Senator FEINGOLD. With regard to a question Senator Leahy
asked, just to be sure, could you tell the Committee how Depart-
ment officials reacted to the report once it was completed and for-
warded to them? Was there any internal debate about its findings,
conclusions, or recommendations or the decision to make it public?
And were you or your staff asked or encouraged to modify any sec-
tions of the report before it was finalized? I understood your testi-
mony to be that nothing was changed, but I am asking about
whether there were these kinds of conversations and concerns.

Mr. FINE. When the report was provided to them initially for a
factual accuracy review, there were some comments made about
the accuracy of certain things, and there were some adjustments
made. As to the conclusions, I am sure there were some concerns
about the conclusions, but it was our report and we wrote the re-
port, and we stuck with the report, and we stick with the report.

Senator FEINGOLD. Were you asked or encouraged to modify any
sections of the report before it was finalized?

Mr. FINE. There were some concerns about the sensitivity of it
and whether it would have an impact on ongoing litigation. And so
there were concerns about the release of some of those sections. We
included them in there. They are in there, and we did not drop
those issues that could have an impact on ongoing litigation. We
thought it was important to keep—

Chairman HATCH. Senator, your time is up.

Let me just state for the record, I understand the desire to have
the Attorney General appear before the Committee. You know, as
I have said earlier, I will hold a general oversight hearing con-
cerning the Department of Justice at which the Attorney General
will have to appear as a witness. But it is important to note that
oversight does not require the Attorney General at every hearing.
Today’s hearing is a good example. We have knowledgeable wit-
nesses who can provide excellent firsthand information for us,
which is what we are really after. And I urge my colleagues to take
advantage of this opportunity to ask these excellent witnesses—

Senator FEINGOLD. Mr. Chairman?

Chairman HATCH. —any questions they feel like about the In-
spector General’s report and to find ways to improve the Depart-
ment of Justice and the Department of Homeland Security.
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Senator FEINGOLD. Mr. Chairman, if I could just make one brief
comment?

; Chairman HATCH. Sure—well, let me just finish my comment
irst.

In my view, I think time spent complaining about who the wit-
nesses are today is wasted time. Let’s get on with the hearing, and
then we will have follow-up hearings. I have mentioned I am going
to have the FBI Director in on July 23rd, and we are certainly
going to have the Attorney General. But we have excellent wit-
nesses here today who will help us to understand this IG report,
and they are firsthand witnesses.

Yes, Senator?

STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR
FROM THE STATE OF WISONSIN

Senator FEINGOLD. Mr. Chairman, I appreciate your courtesy.
Ten seconds on this. I certainly understand that the Attorney Gen-
eral should not appear at all the hearings, but the symbolic impor-
tance of an Inspector General’s report about abuses within the Jus-
tice Department I think requires the top person to be here—

Chairman HATCH. Well, he will be here.

Senator FEINGOLD. —to respond. But in a context—

Chairman HaTcH. So will the FBI Director.

Senator FEINGOLD. Mr. Chairman, if I may finish, in a context
where that is the focus of the entire hearing, not one of these
around-the-world hearings where we all bring up 8,000 different
issues, as we must, in a general oversight hearing. This is unique,
this is important, and this should be the exclusive focus of a hear-
ing where the Attorney General should respond.

I thank you, Mr. Chairman.

Chairman HATCH. Well, I would like the exclusive focus to be on
the facts and what we can do about them, and we have good wit-
nesses here who are experts in this area who we want to listen to.

Senator Specter? We have a vote on, so we are going to finish
with Senator Specter, and maybe if we have time, we will go to
you, Senator Feinstein.

Senator SPECTER. On these illegal immigrants who have been de-
tained because they are out of status, I think it is important to en-
force our immigration laws. But the real thrust here has been a se-
curity concern, and a factor which concerns me is whether there is
some reason beyond their being out of status to be detained on se-
curity grounds.

Has there been any showing that they are security risks or any
threat? And I don’t think it requires a whole lot, but I think there
ought to be some reason to believe they are security risks to have
them detained. Was there any such showing to any even minimal
extent by the Government?

Mr. FINE. I think it varied on the cases. I think there were some
cases where there was evidence linking them to the terrorism or
the terrorist attacks. I think the FBI will point out those cases. But
the vast majority of them, I am not sure there was that indication.
And what concerned us was that there was not that attempt to dis-
criminate between the ones where there was evidence or an indica-
tion that they were a security threat, that they had knowledge of
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terrorism, that they were connected to terrorism, and the ones who
were simply encountered and were out of status.

Senator SPECTER. Well, if the Justice Department is making an
approach to move against immigrants out of status, that is fine if
they are all treated uniformly. But I think the point ought to be
made abundantly clear that if they are really talking about secu-
rity matters, there ought to be some showing.

This runs through a fair number of activities, and you have the
case of Jose Padilla who has been in custody for more than a year.
Counsel was appointed by the court, and Padilla has not been per-
mitted to talk to counsel. He has been classified as an enemy com-
batant. The counsel was appointed by the court. This is not Padilla
retaining somebody where you might have a mob defendant and
mob connections where the attorney would be a conduit to other
people.

Does your department, the Inspector General, get involved at all
with a case like Padilla on raising a question as to whether there
is a justifiable basis for denying access to counsel, court-appointed
counsel?

Mr. FINE. No, we have not and we do not. I believe that is a
Presidential decision to make the determination that someone is an
enemy combatant and that they are held by the Department of De-
fense. And so we as the Department of Justice Inspector General’s
Office do not get involved in those enemy combatant cases.

Senator SPECTER. Well, there is a pretty fine line as to where the
Department of Justice ends and the Department of Defense begins.
And 